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KNOW HOW, WHEN TO PROTECT INTELLECTUAL PROPERTY
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BOB HANSEN remembers Decem-
ber 2000 as particularly harsh. A record-
breaking cold snap had settled in the
Twin Cities, but for Hansen it wasn’t the
weather that made things so bleak.

The co-founder, chair and CEO of
Electromed Inc.,, a medical technology
company in New Prague, was grieving,
Hansen’s wife and brother had recently
died, and as Electromed prepared to
bring its first product to market, it was
slapped with a patent infringement law-
suit by a much larger competitor.

“Tt was one of the lowest moments of
my whole life,” Hansen says. “I lost my
wife, my brother and was about to lose
my business.”

Hansen'’s attorney, who didn't like the
odds of Deep Pockets Goliath v. Cash-
Strapped David, spent an afternoon try-
ing to convince him to settle, but he
wouldn’t.

“I needed $300,000 to go to trial and
didn’t have it,” Hansen says. “It was a
long, slow walk back to the car”
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To Hansen’s relief, two board members
came up with the money needed to go to
trial. After a legal battle that spanned
more than two years and racked up
$750,000 in legal fees, Electromed pre-
vailed.

For Electromed and so many other
companies, good intellectual property
(IP) strategy 1s the key to staying alive
and thriving in the marketplace. And
while there’s no such thing as a standard
plan, there are some elements that almost
every company should keep in mind
when outlining an IP strategy.

A few things that all the experts agree
on: When shopping for a patent attorney,
don’t go bargain hunting, Just because a
product is worthy of a patent, doesn’t
mean it’s worth it. Get patent counsel
involved sooner, rather than later.

Start early

“The ability to operate freely in the
market has a huge dollar value,” says
Andrew Ehard, a partner in the technolo-
gy group at the Minneapolis law firm
Merchant & Gould.

By contacting counsel before product
development begins, you can research the
landscape and make sure that your idea
hasn’t already been captured and monop-
olized by another company, he says.

Smaller companies will sometimes shy
away from making that call to save
money, but that can be an expensive mis-
take, Ehard says. “I'ypically, the cost of
doing your due diligence is minimal com-
pared with the cost of product develop-
ment and the cost of opportunities that
are lost.”

If due diligence reveals that an existing
product or technology could pose a prob-
lem, patent counsel can ofter advice on
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